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EXECUTIVE SUMMARY

During the period between January 1 and December 31, 2011 CAPC performed corruption proofing of 70 draft legislative acts placed on the Parliament’s website and 1 draft legislative act at the express request of Ministry of Justice. At the moment of this study, 18 of 70 draft laws were passed and 2 of them was retired. In their reports, the CAPC experts raised objections on 1018 elements of corruptibility, found in the reviewed drafts. 

The following categories of corruptibility elements frequently identified in draft laws: the interaction of the draft law with other legislative and normative acts – 36,4%; linguistic wordings – 26,4%; the exercise of  powers of the public authorities -19,3%.

The efficiency of the corruption proofing reports, prepared by the CAPC experts, was assessed in terms of the extent the 342 objections relating to the specific corruptibility elements, identified in the 19 drafts that the Parliament accepted or were retained by authors. 186 objections of 342 were accepted, which represents an efficiency coefficient of 54.4% of the corruption proofing reports. Most frequently remedied risks are the corruptibility risks from categories: the exercise of rights and obligations – 73,7%; accountability and responsibility – 61,5%; transparency and access to information – 58,3%; linguistic wordings – 57,8%; the exercise of powers of the public authorities – 55,4%; the interaction of the draft law with other legislative and normative acts – 48,6%. 
The transparency of the legislative process and cooperation with civil society. The share of the draft laws placed on Parliament’s website without informative notes is decreasing. Thus, only 10% of draft legislative acts placed on Parliament’s website lacked informative note. 
Justification of draft laws. Against the requirements of Law 780/2001, it is continuing the tendency of promoting the draft laws without outlining “new elements, social, economic and other kind of impact of their implementation” in the explanatory note. Most of (74%) explanatory notes on draft legislative acts, which were examined, had a formal and general character, without explaining in details the need to promote the draft laws. At the same time, there is a percentage increasing of the drafts that contains references to acquis communautaire and international instruments. The implementation of the 64,2% from the draft legislative acts, examined by CAPC experts, involved financial and other costs, which means that according to Law 780/2011 the financial and economic explanation was required. Only 4% of these drafts have been accompanied by such justification and none of the draft laws promoted by deputies contained financial and economic explanation, when it was necessary.  
Tendencies in drafting laws area in 2011. The corruption proofing expertise of the draft legislative acts allowed the identification of the following tendencies in the legislative creation process: the Government has the most active role in draft laws promotion; the quality of the legislative acts promoted during this year, regardless of the author, is unsatisfied; the draft laws promoted during 2011 contribute to rising legislative inflation; in 2011 the number of draft laws in social, cultural and educational areas has decreased significantly; as in previous years, in 2011, it remained the faulty tendency of the law classification as organic laws of all promoted drafts.

I.   GENERAL PROVISIONS ABOUT CORRUPTION PROOFING
This Study represents a generalization of the efficiency of the Centre for Analysis and Prevention of Corruption (CAPC) activity in the area of corruption proofing of the draft legislative acts, carried out during January 1 – December 31, 2011.
The Chapter I, named “General provisions about corruption proofing”, contains a brief presentation of the “Corruption Proofing” Project (section I.1) and the implementation instruments of the corruption proofing of legislation (section (I.2).
I.1. What means the corruption proofing of legislation?

Generally, corruption is favoured also by the imperfection of the legal framework, by the so-called “legislative inflation”, in the conditions of which, the legal provisions applied are no longer factors of stabilizing and organizing the society, but, enforced defectively, contribute to the appearance and perpetuation of the corruption germs
. The legal provisions included in the legislative and normative acts bear a general compulsory character, are presumed to be imperative and “lawful”, and accepted by all the subjects they are concerned for.  However, if a legal provision contains lacunas or elements that allow for its inadequate enforcement, this situation is regarded as a given in itself, the individual subjects of the regulated relationships acting sometimes according to their own perceptions and subjective interests. The legal theory and practice realized this happening and reacted by developing counter-mechanisms, one of the most effective mechanism to this effect, applied at its initial stages, being the expert review of the draft (and in force) regulatory acts, the newest of which , already applied for 6 years, being the review of corruptibility.

According to Guide on corruptibility expert review of draft legislative and other normative acts, the legislative corruption proofing represents the expertise process of the draft legislative and other normative acts texts in order to evaluate their compliance to the anticorruption standards and to identify the norms that favor or can favor the appearance of the (factors of) corruptibility elements (the possibility that results from legal provisions generating or favoring corruption acts in the implementation process.
CAPC is the first entity in the Republic of Moldova that made the anticorruption expertise of the drafts law, which is achieved through “Corruption proofing” project that was launched in spring 2006 and was implemented in several phase:
· Phase I – March 27, 2006 – October 1, 2006 - During this phase there were carried out the preparatory activities (theoretical and practical researches, preparing acts and recommendations in this field, expert’s selecting and training, etc), and initial testing activities of the corruption proofing mechanism (preparing the first reports) under a Pilot project financial supported by Eurasia Foundation through financial resources given be USAID.
· Phase II – October 1, 2006 – October 1, 2007 - The “Corruption proofing” project was implemented by CAPC under the Joint Project of the Council of Europe and European Commission against Corruption, Money Laundering and Terrorist Financing in the Republic of Moldova (MOLICO), co-financed by European Commission, Swedish International Development Cooperation Agency and the Council of Europe. During this phase, the following activities were carried out: development in partnership with CCECC of the Methodology for corruption proofing of the draft legislation and other regulations and their review by the experts of the Council of Europe; development of guidelines for corruption proofing of draft legislation and other regulations; corruption proofing of the draft laws; organizing training sessions for central and local public authorities; preparation and public presentation of the Study on the effectiveness of the corruption proofing mechanism.

· Phase III – April 1, 2008 – January 31, 2009 – The Project was carried out in the framework of the Joint Project of Council of Europe and European Commission against Corruption, Money Laundering and Terrorist Financing in the Republic of Moldova (MOLICO), co-financed by European Commission, Swedish International Development Cooperation Agency and Council of Europe. In this period there were realized the following activities: joint CAPC and CCECC training of the central and local public authorities on corruption proofing of draft legislation and draft regulatory acts of the Government; launching and maintaining the CAPC forum http://www.capc.md/forum/ concerning the CAPC corruption proofing activity and developing an electronic template to facilitate the writing of the corruption proofing expert reports.
· Phase IV – July 2009 – January 31, 2010 - The Project is implemented with financial support of the Civil Rights Defenders and Swedish International Development Cooperation Agency. Under this project CAPC carried out the following activities: continued corruption proofing of draft legislative acts registered in the Parliament and of draft regulatory acts on express request of certain authorities, with subsequent submission of survey reports to Parliament and the requesting authorities; designed an on-line database for the monitoring of the legislative activism of each member of the Parliament; revised CAPC corruption proofing forum; designed an electronic Digest “Anticorruption legislative debates”. 
· Phase V – January 1, 2011 – December 31, 2011 – The project was also implemented with financial support of the Civil Rights Defenders and Swedish International Development Cooperation Agency. Under this stage, CAPC continued corruption proofing of draft legislative acts registered in Parliament and of draft regulatory acts on express request of certain authorities, with subsequent submission of survey reports to Parliament and the requesting authorities; completed the on-line database for the monitoring of the legislative activism of each member of the Parliament; maintained the CAPC corruption proofing forum and informed the public about divers legislative initiatives through an electronic bulletin.
I.2. Corruption proofing instruments  

The corruption proofing activity is realized by the following instruments:

I.2.1. Human resources

In corruption proofing activity are involved 14 experts, specialized in the following legislative fields: justice and internal affaires, human rights and freedoms; economy and trade, budget and finances; education; labour law; social insurance and health care. The CAPC experts have benefited both initial training (training at the beginning of the project implementation), as well as continuing training (study visits, participation to the conferences).

I.2.2. Corruption proofing guidelines on draft legislative and normative acts
Guide on corruptibility expert review of draft legislative and other regulatory acts (namely - Guide) was prepared by CAPC in 2007 under the Joint Project of Council of Europe and European Commission against Corruption, Money Laundering and Terrorist Financing in the Republic of Moldova (MOLICO), co-financed by European Commission, Swedish International Development Cooperation Agency and Council of Europe.

This Guide was drafted in accordance with the provisions of the Law No.780-XV of 27.12.2001 on legislative acts and the Law No.317-XV of 18.07.2003 on the regulatory acts of the Government and of other authorities of public and local administration. The Guide aims to make an input to the writing of expert reviews which will identify the legal provisions with the potential of favouring corruption, constituting the theoretical-practical support for the activity of expert reviewing of the regulatory acts. Therefore, the Guide is also utile for the drafting legislative and other regulatory acts activity, because offers to the authors information about normative constructions and omissions generating negative effects.
This Guide is applicable for the expert reviewing of draft legislative acts, drafts of other regulatory acts, including of the authorities of public and local administration. It was an inspiration source for preparing the Methodology on anticorruption expertise of the legislative and normative acts, approved and applied by CCECC in order to realise the adequate dispositions of the Law 1104-XV of 06.06.2002.

The corruption proofing, based on the Guide, will be carried out regarding the drafts of integral acts, as well as for drafts of amending, completing and repealing such integral acts. 

I.2.3. Electronic template of preparation of corruption proofing reports
The Electronic template of preparation of corruption proofing reports (a generating corruption proofing expert reports electronic template) was designed in 2008, based on the Guide on corruptibility expert review of draft legislative and other regulatory acts having the objectives:
· to ensure an updated statistical recording service to verify and quantify the expert review activity;

· to order the corruption proofing work, carried by CAPC experts, and ensure compulsory compliance of the experts with the requirements imposed on expert’s reports. 

Moreover, the use of the electronic form of the report brought the following advantages:
· simplification of the work of experts and people in charge of corruption proofing reports editing/approval;
· securing a high and uniform quality of the content of all corruption proofing reports;

· monitoring the workload of all experts, their objections and efficiency, by the person in charge of reports editing/approval
· obtaining updated statistics on the exact number and type of recommendations, referring to the need to exclude the corruption-prone provisions from the draft acts subject to the corruption proofing;
· calculating updated statistics on how efficient the recommendations, referring to the need to exclude the corruption-prone provisions from the draft acts subject to the corruption proofing, were formulated;
· using the statistical data provided by the system, which allow an ample analysis of the process of regulatory and legislative creation by the authorities, of the trends in promoting corruption risks by the authorities that developed the draft acts.
II. PROCESS OF LEGISLATIVE CREATION WITHIN THE EYESHOT OF THE CIVIL SOCIETY
This chapter shows the arguments regarding the need of the continuous monitoring of the legislative creation process (section II.1.), the synthesis of the corruptibility elements in terms of draft laws authors (section II.2.) and the tendencies, established in drafting laws process in 2011 (section II.3).
II.1. Why the process of legislative creation should be monitored?

It is clearly understood that the process of legislative creation depends on the political process in the country. Political instability generates situations on promoting and adopting some laws, which should, for instance, “resolve” the problem and because of lack of predictability in the politicians’ career, it increases the probability of them pressure to promote interests contrary to public interest. Therefore, the political instability generates a favorable environment for “decisional riot” of the civil servants, which do not hesitate to benefit from all the legislative weakness and shortcomings, affecting, in this way, the citizens’ rights.
Under these conditions, the monitoring of the process of legislative creation is an effective remedy to mitigate the negative effects, because:

· contributes to the legislative process transparency;

· contributes to the potential abuses elimination, promoted through legislative acts;

· contributes to the increasing of the legislative acts quality;

· ensures the diversity of opinion;

· disciplines and stimulates politicians activity 
· contributes to the politicians accountability towards own electorate.

II.2. Authors of the draft laws vs. legislative corruptibility
The analysis of the draft laws examined, from the perspective of authors, allowed us to note that during 2011, as the authors appear only Government and deputies. For understandable reasons, this year, there were no legislative initiatives of the President of the Republic of Moldova. Also, the Popular Assembly of ATU of Gagauzia does not benefit of Article 73 of the Moldovan Constitution (initiative legislative right) too.
In the table below are showed, in order of decreasing ratio, the corruptibility elements from the draft laws promoted by Government and deputies.

Table 1. The corruptibility elements frequently promoted by the draft laws authors
	Government
	Deputies in Parliament

	1. Ambiguous wording
2. Legal lacunas
3. Competitive provisions
4. References provisions 

5. Lack/ambiguity of administrative procedures
6. Attributions that admit abusive interpretations /exemptions 
	1. Competitive provisions

2. Legal lacunas
3. References provisions

4. Blank provisions
5. Lack/ambiguity of administrative procedures

6. Ambigous wording




In contrast with 2006-2010 period, in which, usually, the principal characteristic of the draft laws promoted by deputies was the promotion of interests contrary to the public interest, in 2011 it was realized a “synchronization” of the legislative corruptibility elements, regardless of author’ quality.

II.3. Tendencies in drafting laws in 2011

Corruption proofing expertise allowed the identification of the diverse tendencies in the field of legislative creation process: some of them are new, others were characteristic in other Parliament legislatures.
Constant tendency – “Legislative dictatorship” of the executive power?

As in previous years, Government has the most active role in the field of legislative creation. Thus, the Government is the author of 45 draft laws of total number of draft laws examined (70). Legislative intervention areas, in which the Government was the most interested in 2011, were:
· Justice and internal affaires, human rights and freedoms – 22 draft laws;
· Economy and trade – 11 draft laws;

· Budget and finances – 8 draft laws.

Worrying tendencies – Laws quality

Corruption proofing expertise allowed the identification of a new tendency in the field of legislative creation process – the significant increasing, in contrast of 2006-2009 period, of the competitive legal provisions and legal weaknesses. This situation, in fact, notes a low quality of the draft laws. Moreover, the number of complaints to the Constitutional Court and the number of law declared unconstitutional is telling it.
Undoubtedly, the quality of laws influences their implementation, but, especially, the quality of the courts decisions. Therefore, there should be an interdependence between judges’ responsibility and the parliamentarians one (political responsibility) for the laws quality, if the outcome of the judicial error is caused by contradictory or instable legislation, or if the normative act was declared unconstitutional, or if the Parliament exonerated itself from the legislative obligation although it was obligated to do this, considering the need of implementing the general measures established by European Court of Human Rights.
Constant tendency – one more increasing legislative inflation…..or what’s more hurts!

Only 2 draft laws contained the economic and financial explanation of total number of 45 legal projects that involve financial costs in implementation process. This means that 43 drafts, in case of their adoption in Parliament, in the formula proposed by the authors, would not be effective implemented. In other words, we have some “laws born dead”. If we also add the increase of the legal weakness and the competition of the legal provisions in draft laws, there is clearly that the legislative inflation tendency is maintaining, and the attempts “under fire” to cover the previous lacks only perpetuate this phenomenon.
The legislative inflation confuses the law recipients and offers an adequate area for potential abuses by representatives of public authorities.
The tendency of current government – insignificant number of laws in social, educational, cultural   field
In contrast of 2006-2009 period, when was prepared and presented to Parliament 62 draft laws in social, educational, cultural field, in 2011 it was presented only 6 projects.

Constant tendency – the most drafts laws are organic laws

As in previous years, all the projects proposed were classified by their authors as being organic laws (they passed with the vote of majority deputies elected after less than two readings), unless some of them should be ordinary. It is difficult to estimate the effect of this fact, sharing the political vote of deputies. However, in order to maintain the integrity of the legislative process it would be useful both the strict compliance of the article 72 of Moldovan Constitution, as well as the review of the law classification. 
III. JUSTIFICATION OF DRAFT LAWS
This chapter offers the analysis of the explanatory level of legislative process in the Republic of Moldova. The analysis was realized based on the CAPC experts’ findings and objections on corruption proofing process according the following criteria: ensuring access to the explanatory notes by placing them on the Parliament’s website and sufficiency of the rationale contained in the explanatory notes (section III.1.); generalization of the cases when authors invoked the compatibility of the draft acts with the international standards and acquis communautaire, reflected in the explanatory notes and in the draft legislative acts (section III.2); findings formulated by the experts referring to the financial and economic justification of the draft legislative acts reviewed (section III.3).

III.1. Explanatory Note
Article 20 from Law 780/2001 establishes the compulsoriness of the explanatory note to the developed draft acts, which should contain:
“a) conditions that determined the need to develop the draft act, including the need to harmonize the legislative act with the provisions of the community legislation, the final results sought through the implementation of the new regulations;
b) main provisions, the place of the act in the legislative system, outlining the new elements, social, economic and other kind of effects of its implementation;
c) references to the corresponding regulations of the community legislation and the level of compatibility of the draft legislative act with the respective regulations;
d) economic and financial justification if the implementation of the new regulations requires financial and other kind of expenditures."
According to p. 6 article 47 from Parliament Regulation “the draft law and the legislative initiative are submitted for discussions together with a presentation of the objective, goal, concept of future act, its place in the legislation in force, and of the social and economic or other effects, as required by Law 780/2001”.
III.1.1. Transparency of the explanatory note

As it is showed in the laws mentioned above, the explanatory note to the draft normative acts should offer a clear vision on objectives, goals and future provisions. Thus, the transparency of the explanatory notes gives to legislative process accessibility, facilitates the understanding by the wide public of the needs and reasons to promote laws.
The publication of the explanatory notes on the Parliament website is constantly monitored by the CAPC experts in a special section of the expert report. Until 2009, the critical opinions formulated by CAPC experts regarding the lack of explanatory notes on Parliament webpage had a positive impact and since July 2007 until January 2009 there were only some cases (3%) in which the explanatory notes to the draft laws placed on website have not been made public together with drafts (see Figure 1 below). Since January 2009, the publication process of the explanatory notes on Parliament website registered a decreasing trend, being republished 21% of explanatory notes to the drafts laws.
Further monitoring of the posting explanatory notes on Parliament website process showed some positive evolutions. Thus, during 2011, only 10% of draft legislative acts were posted on site without explanatory note.
Figure 1.

Dynamic posting of explanatory notes on Parliament webpage 
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It is important that the Parliament should submit the necessary due to ensure the constant publication of the explanatory notes on Parliament webpage, ensuring, thus, the access to the public interest information and the respect of the principles, inserted in Law 239/2008 on transparency in decisional process. The lack of respect of an adopted law by Parliament and, respectively, of the assumed engagements on its commitments is regrettable, causes suspicions and diminish citizen’ public confidence in public authorities. Similarly, a legislative process in obscure conditions and lack of transparency reduces significantly the “enthusiasm” of the civil society organization to be involved in this process and to contribute to its improvement.
III.1.2. Sufficiency of the rationale contained in the explanatory note

Another aspect constantly assessed by the CAPC experts when examining the justification of the draft legislative acts was the sufficiency of the rationale of the draft acts contained in the explanatory notes. The sufficiency of the draft acts’ rationale was assessed in light of the compliance of the explanatory notes with the requirements imposed by Law 780/2001, the validity and thoroughness of the reasons invoked to promote the draft act, as well as the level of explicitness of the draft act’s objectives. 
According to CAPC experts’ findings during 2011, most explanatory notes to the draft laws subject to expert review – (74%) – were formal and general in nature, without explaining in detail why the draft documents should be passed. There are valid the CAPC conclusions from previous studies on efficiency mechanism of the corruption proofing, according to which “the explanatory notes, usually, reproduce faithfully the project structure, without revealing new elements, social, economic and other effects of its implementation”, according to the requirements of the article 20 of Law 780/2001.
The sufficiency of the justification of the legislative initiative contained in the explanatory notes to the draft acts has a particular importance, particularly, in the case of integral draft legislative acts. Without a sufficient justification it is difficult to understand not only the logics of the authors, but also the final aims of the draft laws that underlie the establishment of institutions, introduction of new and complex procedures. 
The dynamic analysis of the sufficiency of justification of the legislative initiatives shows a static deplorable picture: most of draft legislative acts are insufficient justificated - on overage 80%, only about 20% of informative notes containing a valid argumentation, complete and pertinent (see Figure 2 below).
Figure 2.

Dynamic analysis of the findings on sufficiency of the projects justification
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The overall examination of the explanatory notes, regardless the draft laws authors, demonstrate the authors’ negligence regarding the importance of comprehensive explanatory note elaboration. Although the article 20 of Law 780/2001 describes, explicitly, the aspects that should be reflected in explanatory note, most of subjects with legislative initiative right have a different understanding on modality of its preparing, structure and the summary of informative notes being very diverse (some of them are very “laconic” but others are “detailed” and impressing as volume, but without an adequate and accessible informational load). 
In this context, there is advisable the approach of an attitude more responsible towards the informative notes preparing process and ensuring of them quality, so the general public, which also is the principal recipient of the law, to know and to understanding why at a certain stage “the game rules” established in laws should changed. 
III.2. References to the compatibility with the international standards
According to Article 20 of Law 780/2001 cited hereinabove the explanatory note should also contain “c) references to the correspondent regulations of the community legislation and the level of the compatibility of the draft legislative act with the regulations in question”. The CAPC experts outlined in their expert reports the references to the acquis communautaire and to relevant international standards (in the text of the draft act or in the explanatory note).
The generalization of the experts’ comments and findings pertaining to the draft legislative acts proved that in 12 draft legislative acts (17%) reviewed were made references to the international standards and references both to acquis communautaire and international standards were made in 8 draft legislative acts (11%). 
In comparison with findings in previous studies, regarding the compatibility with international standards and to the acquis communautaire, during 2011 there was a positive trend, the draft laws authors seeking, permanently, the need of harmonization and compatibility of the national legal framework to the international standards and to the acquis communautaire. Thus, in Figure 3 below, it can be seen that at the incipient phase of the “Corruption proofing” project (2006), only a 1% of the drafts laws or their explanatory notes contained references to the international standards and acquis communautaire.
Figure 3.

The dynamic analysis of the findings regarding the references to the international standards and to the acquis communautaire
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At the same time, the presence of some express references to the acquis communautaire even in the text of the draft legislative acts did not necessarily mean a “synchronization” of the national legislative provisions with the community legislation or the international standards. In particular, many objections were formulated regarding the modality of the incorporation the international and European standards in national legislation. This exercise, usually, comes down to taking and mechanically insertion of these standards and provisions, neglecting the legislative and institutional experience in Republic of Moldova.
Such an approach of the harmonization process of the national legal framework to the European regulations risks become declarative, if the connection with real situation in Republic of Moldova will not be achieved, especially at the application stage of the modern provisions in a less adapted area.
III.3. Costs of law implementation
According to letter d) of Article 20 from Law 780/2001, “economic and financial justification is compulsory for the draft acts, whose implementation requires expenditures from public resources”.  

During the corruption proofing, the CAPC experts paid special attention to the draft acts, whose implementation required financial and other kind of expenditures, but which: 

· have no economic and financial justification;

· have an insufficient or formalized economic and financial justification;

· impose expenditures on the subjects of public or private law without consulting/correlating with them or against their interests;

· imply exaggerated expenditures in relation to the public interest
.

Out of draft acts reviewed during 2011, (64.2%) draft acts implied financial and other kind of expenditures (economic and financial justification is compulsory according to letter d) Article 20 of Law 780/2001), of which only 4% were economically and financially justified.

Figure 4.

The dynamic analysis of the findings regarding economic and financial justification of the draft laws 
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As it can be seen in above Figure 4, that situation is perpetual one and, unfortunately, does not have improvement trends. 

According to statistical picture, outlined as a result of the corruption proofing systematization of the draft legislative acts, registered in Parliament, none of deputies’ legislative initiatives in Parliament accompanied by economic and financial justification, although most of these initiatives (56%) involved financial costs. A similar deplorable situation is regarding to the Government’ legislative initiatives and the fact is alarming because only one draft law promoted by Ministry of Finances (an authority that should better know and calculate the draft law cost) contained an economic and financial justification, but the draft laws promoted by Ministry of Economy (an authority that it presumes to have the necessary capacities for such calculations) did not offer an analysis of costs.
This situation is worrying, the lack of a clear vision on a draft law cost and law promotion, without an adequate economic and financial explanation, seriously affects their implementation process and, in fact, in many cases, these provisions become inapplicable. Lack of some strategic previsions concerning implementation costs of the promoted draft laws seriously affect the legitimate expectations of the public – the main recipient of the normative acts, expectations that become illusory in case of their non-application due to lack of financial support.
IV.
EFFICIENCY OF THE IDENTIFICATION OF CORRUPTIBILITY ELEMENTS
This Chapter summarizes the CAPC experts’ objections referring to concrete provisions of specific draft laws, presented in corruptibility assessment process: legislative promotion and damage of one’s private interests against the public interest (section IV.1.) and the experts’ concrete corruptibility elements (section IV.2.).
IV.1. The legislative promotion/damage of the private interests against public interests

In assessing the corruptibility, the CAPC experts analyzed, separately, the promotion of some interests/benefits through the draft legislative acts that were examined. At the analysis of this aspect it took into account that any legislative or normative acts should contain some interests/benefits and these should be general, in groups or individual. When in reports there was identified the promotion of some individual or group interests, the experts verified if these measures respect the “public interest” criteria – general society interest, established in Constitution, laws, national and international acts, traditions and general habits 
. 
Following the generalization of experts findings made in experts reports, the promotion of the interests/benefits in draft legislative acts was attested in 48,2% of them. This was criticized by experts as being contrary to the public interest in 74% of draft legislative acts.

The promoting in drafts of some individual or group interests/benefits involves the risk of damaging the other people’s interests. A third part of draft laws examined was qualified by CAPC experts as generating damages, 83,3% of them neglecting the respect of public interest.
All the projects qualified as generating damages were also criticized in terms of promoting individual or group interests, which confirmed once again the intrinsic link between promoting interests and causing damages.
Table 2. 
Share of projects that promote interests depending on the author quality: compararative analysis of the situation between 2006-2010 and 2011
	Draft laws authors
	2006-2010
	2011

	Deputies in Parliament
	70%
	52%

	Government
	48%
	43%


The above Table 2 shows a constant trend during 2006-2010 that interests’ promotion has been frequently finding in deputies drafts (70%) and less in Government drafts (48%).  At the same time, during 2011 there was a downward trend for deputies in current legislature that in half of their draft laws (52%) there was promoted certain interests. In Government case, there is an insignificant decrease of the draft laws percentage that promote interests (43%).
IV. 2. Efficiency of the identification of corruptibility elements

Analyzing the experts’ objections, the corruptibility elements were considered in terms of:  
1) the share of objections for each corruptibility element out of the total number of objections made for all elements 
Sample: 1018 objections in total for all corruptibility elements made in 70 expert reports.
2) the extent to which the Parliament/authorities accepted the experts’ objections on the corruptibility elements, stipulated in the experts reports
Sample: 342 objections in total for all corruptibility elements made in 20 experts’ reports on legal acts passed by the Parliament and entered into force
 or at the public authorities’ drafts that solicited CAPC expertise.
In order to organize the experts’ objections related to corruptibility, 35 corruptibility elements that may refer to these objections were defined and grouped in eight categories:
I.   Interaction of the draft with other legal and regulatory acts
II.
  Manner of exercising public authority duties
III.      Manner of exercising rights and obligations
IV. 
  Transparency and access to information
V.
  Liability and accountability
VI.
  Control mechanisms

VII.
  Linguistic expression
VIII.   Other elements of corruptibility
Out of all 342 objections related to the presence of elements of corruptibility in the drafts reviewed, elements from the following categories have the largest share:  I. Interaction of the draft with other legal and regulatory acts – 36,4%; VII. Linguistic expression – 26.4% and II. Manner of exercising public authority duties – 19.3% (for details see Table 3).
Table 3.
Incidence of objections related to elements of corruptibility in each category out of the total number of objections related to elements of corruptibility in all categories
	No
	Categories of corruptibility elements


	%
	Number

	I.
	Interaction of the draft with other legal and regulatory acts
	36.4%
	371

	II.
	Manner of exercising public authority duties 
	19.3%
	196

	III.
	Manner of exercising rights and obligations
	7.4%
	75

	IV.
	Transparency and access to information
	1.3%
	13

	V.
	Liability and accountability
	2.5%
	25

	VI.
	Control mechanisms
	1.7%
	17

	VII.
	Linguistic expression
	26.4%
	269

	VIII.
	Other elements of corruptibility
	1.3%
	52

	TOTAL 
	100%
	1018


The Parliament accepted 186 objections that are 54.4% of the 342 objections referring to specific elements of corruptibility, formulated in 20 experts’ reports to draft laws that have already been passed. Table 4 below shows that the Parliament accepts to remediate the corruptibility risks detected by the experts in draft laws, most frequently in the following categories: III.  - Manner of exercising rights and obligations – 73.7% of cases, V. Liability and accountability – 61.5% of cases; VII. - Linguistic expression – 57.8% of cases, II. Manner of exercising public authority duties – 49.2% of cases (for more details concerning each element that takes part of categories of elements presented in Table 4, see Annex 4). 

Table 4.  
The extent to which the Parliament accepted the objections on elements of corruptibility, formulated by the CAPC experts and grouped by categories of elements
	No
	Categories of corruptibility elements
	% of accepted elements
	the number of elements accepted
	the number of elements formulated

	I.
	Interaction of the draft with other legal and regulatory acts
	48.6%
	54
	111

	II.
	Manner of exercising public authority duties 
	55.4%
	46
	83

	III.
	Manner of exercising rights and obligations
	73.7%
	14
	19

	IV.
	Transparency and access to information
	58.3%
	8
	13

	V
	Liability and accountability
	61.5%
	5
	8

	VI.
	Control mechanisms
	50%
	7
	14

	VII.
	Linguistic expression
	57.8%
	48
	83

	VIII.
	Other elements of corruptibility
	28.6%
	2
	7

	TOTAL 
	54.4%
	186
	342


In comparison with previous findings of the studies concerning the efficiency of the corruption proofing, there are some new tendencies regarding categories of corruptibility elements accepted by legislator. Thus, according to findings in 2011, the experts’ objections to the corruptibility elements from III, V and VII categories have the highest rates of  acceptance by Parliament, in contrast with previous years when the highest rate of acceptance came to I category of corruptibility elements. 
Given the fact that, in terms of corruptibility standards, the most widespread deficiencies of the Moldovan legal framework are: abundance of references provisions to inexistent or unspecified provisions, conflict of legal provisions (category I. Interaction of the draft with other legal and regulatory act) and ambiguous linguistic formulation susceptible to generate non-uniform and abusive interpretations (category VII. Linguistic expression), it is regrettable the legislator reticence to improve the reported deficiencies in the corruptibility reports on draft laws on Parliament agenda.
We would like also to mention another widespread category of objections, with sensitive implications, especially for public authorities and civil servants, category II. Manner of exercising public authority duties. Authorities that are the initial authors of draft laws in the areas that are under their responsibility are tempted to include in the drafts developed by them administrative procedures that the servants can easier abuse of, assigning in this respect excessive competences, in breach of the regulations, admitting waivers, etc.  It is also worth mentioning the high approval rate by the Parliament of the objections referring to the corruptibility elements from this category (55.4%), fact denoting a good understanding of this problem.
V.
CONCLUSIONS
The analysis of the draft laws promoted during 2011 in contrast with 2006-2009 periods allowed preparing of the following conclusions concerning the legislative process in the Republic of Moldova:

The political process that took place during 2011 in the Republic of Moldova influenced negatively the quality of the legislative creation process.
Although there were some communication deficiencies between Parliament and civil society, nevertheless, the considerable number of corruptibility objections, accepted by the legislator, determines us to conclude that the Parliament remains to be one of the most open local public authorities in Republic of Moldova. 

Despite the openness showed by the Parliament, it is remarkable o general degradation of the drafts laws quality promoted during 2011, which is manifested through: “chronic” insufficiency of the draft laws arguments; lack of economic and financial justification of the draft laws; miming and superficiality in harmonization process of the national legislation to the acquis communautaire; abundance in the draft laws of the legal gaps, legal provisions competition and blank provisions. It would be difficult to appreciate the reasons that generated such situation. We suppose there are several causes: appearance of a new generation of civil servants; civil servants overload caused by excessive acceleration of the decisional process; leaders’ indolence vs. draft laws quality; general feeling of provisional political power.  
The conclusions showed above demonstrate the need to maintain the legislative creation process in the civil society viewfinder in various forms, including the corruption proofing process. Undoubtedly, this legislative monitoring instrument, applicable during 6 years, demonstrates its effectiveness and universality through the fact that, on the one hand, offers a “snapshot” of the lawmaking process and, on the other hand, the preparing of the recommendations contributes to the laws quality increase.  
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Annex 1: Sample of how to fill in the Expert Review Report in electronic format
[Date of report submission in Parliament]
EXPERT REVIEW REPORT on

the draft Law […]
Type of the draft act: […]





Area: […]
Registered in the Parliament under no. […]



as of: […]
General assessment

1. The author of the legal initiative is […], author himself – […]
2. Category of the proposed legal act: […], which corresponds/does not correspond to Article 72 of the Constitution and Article 6-11, 27, 35, and 39 of the Law on Legal Acts, No.780-XV as of December 27, 2001?
Insert below the exact text in order to explain what does not correspond or to show other ideas related to this issue.
(  The expert has objections to the category of the legal act

3. The goal of draft promotion.
Point out the aim of the draft that results from the explanatory notes or immediately from the text of the draft (from the Preamble, approval clause or a separate article), if it exists. If you have another opinion or you want to complete the aim stated by the authors, point out expressly this fact.
Draft law justification

4. The explanatory notes to the draft law subject to the expert review [is/is not] placed on the Parliament website. We think that in this way the Parliament [observes/does not observe] the principle of legal process transparency and principles of cooperation with the civil society.

Point out also other ideas/opinions.


5. Observance of cooperation terms with the civil society.
Did the Parliament observe the cooperation terms with the civil society? 


YES  (
NO (
6. Sufficiency of justification.
Write your opinion if the explanatory notes contain sufficient justification of the draft legal act promotion.

Is the justification sufficient? 







YES  (
NO (
7. Compatibility with the community legislation and other international standards.
Mention the existence of references to the community legislation and other international standards in the explanatory notes or in the text of the draft or the absence of these references in case if the expert identified some similar acts.
Does the note/draft contain references to acquis communaitaire? 



YES  (
NO (
Does the note/draft contain references to other relevant international standards? 

                 YES ( NO (
8. Economic and financial justification.
State the existence and relevance of the financial and economic justification of draft provisions in the explanatory note.

Does the draft implementation induce financial expenditures?




YES  (
NO (
Does the explanatory note contain the economic and financial justification? 

                
YES  (
NO (
Substantive assessment of corruptibility

9. Establishment and promotion of interests/ benefits.
State if the draft establishes and/or promotes group or individual interests or benefits and if in the expert's opinion this fact can be legally justified or not.

Does the draft promote interests, benefits?






YES  (
NO (
Does the promotion of interests/benefits take place observing the public interest? 

               YES  (
NO (
10. Damages caused by applying the act.
State if the promotion of the act is susceptible to damage any categories and if in expert's opinion fact can be legally justified or not.

If applied, will the draft cause damage? 






YES  (
NO (
Does the damage of interests/benefits take place observing the public interest? 


YES  (
NO (
11. Compatibility of the draft with the national legislation.
Is the draft compatible with the national legislation? 





YES  (
NO (
12. Linguistic formulation of draft provisions.
Does the expert have significant objections on linguistic formulation? 



YES  (
NO (
13. Regulation of the activity of public authorities.
State if the draft refers to public authorities: organization, functioning, competences, etc. and appraises generally these regulations from the perspective of presence or absence of corruptibility elements. Formulate detailed comments on the problematic formulations related to the activity of public authorities provided by the draft in the table with the detailed assessment of potentially corruptible provisions.
Does the draft regulate the activity of public authorities? 




YES  (
NO (
14. Detailed analysis of potentially corruptible provisions.
In case if corruptibility elements are found in certain provisions of the draft, the expert shall fill in the table below.
	No. of objection
	Article
	Text
	Objections
	Corruptibility elements
	Recommendations

	
	
	
	
	
	


Conclusions

Annexes
Annex 2:   List of corruptibility elements
I. Interaction of the draft with other legislative and regulatory acts
1. Provisions of reference

2. Regulatory competence transmission provisions

3. Concurrent legal provisions
4. Legislative gaps

5. Unfeasible provisions

6. Exaggerated costs for legal provision enforcement in relation to the public benefit
7. Provisions establishing unjustified waivers 
II. Manner of exercising public authority duties

8. Enlarged duties of regulation 
9. Excessive duties/duties contrary to Regulations
10. Duties that admit waivers and abusive interpretations

11. Parallel duties

12. Specification of duty according to stipulations as “have the right”, “can”, etc.
13. Cumulating of duties to develop laws, to monitor their implementation and to give sanctions

14. Inexhaustive, ambiguous and subjective grounds of an authority's refusal to carry out certain actions
15. Lack/ambiguity of administrative proceedings

16. Lack of specific terms

17. Establishment of unjustified terms

18. Failure to identify the responsible public authority/subject the provision refers to
III. Manner of exercising rights and obligations
19. Promotion of interests contrary to the public interest

20. Infringement of interests contrary to the public interest

21. Excessive requirements for exercise of excessive rights/obligations
22. Unjustified limitation of human rights
IV. Transparency and access to information
23. Lack/insufficiency of access to information of public interest
24. Lack/insufficiency of transparency in functioning of public authorities
25. Lack/insufficiency of the access to information on the legal act

V. Accountability and responsibility
26. The lack of clear accountability of authorities (officials) for the violation of draft provisions  

27. The lack of clear and proportionate sanctions for the violation of draft provisions  

28. Mismatch between the violation and sanction

29. Confusion/duplication of types of legal liability for the same violation

30. Inexhaustive grounds for liability

VI. Control mechanisms
31. Lack/insufficiency of supervision and control mechanisms (hierarchical, internal, public)
32. Lack/insufficiency of mechanisms for contestation of decisions and actions of public authorities
VII. Linguistic expression
33. Ambiguous expression that allows abusive interpretation
34. Use of different terms in relation to the same phenomenon/of the same term for distinct phenomena
35. Introduction of new terms that are not defined in the legislation or in the draft
VIII. Other elements of corruptibility
Annex 3. Share, frequency of the element in the drafts, share of each element in its category
	No.
	Categories of elements

	1. What is the share of objections to this element out of the total number of objections to all elements?
Total number of objections: 1018 
       No                %
	2. How frequently does the element appear in drafts?
Total number of appearances 427
Total number of drafts: 70 
       No                 %
	3. What is the share of the element within its category?
Total no of elements: 1018 
     No                 %

	I.
	Interaction of the draft with other legislative and regulatory acts
	371
	36.4%
	133
	31.2%
	371
	100%

	1.
	Reference provisions
	64
	6.3%
	18
	25.7%
	64
	17.3%

	2.
	Regulatory competence transmission provisions
	34
	3.3%
	14
	20.0%
	34
	9.2%

	3.
	Concurrent legal provisions
	91
	8.9%
	26
	37.1%
	91
	24.5%

	4.
	Legislative gaps
	112
	11.0%
	30
	42.9%
	112
	30.2%

	5.
	Unfeasible provisions
	20
	1.9%
	15
	21.4%
	20
	5.4%

	6.
	Exaggerated costs for legal provision enforcement in relation to the public benefit
	7
	0.7%
	4
	5.7%
	7
	1.2%

	7.
	Provisions establishing unjustified waivers 
	43
	4.2%
	26
	37.1%
	43
	11.6%

	II.
	Manner of exercising public authority duties
	196
	19.3%
	113
	26.5%
	196
	100%

	8.
	Enlarged duties of regulation 
	14
	1.4%
	6
	8.6%
	14
	7.1%

	9.
	Excessive duties /duties contrary to Statute
	14
	1.4%
	10
	14.3%
	14
	7.1%

	10.
	Duties that admit waivers and abusive interpretations
	41
	4.0%
	25
	35.7%
	41
	20.9%

	11.
	Parallel duties
	14
	1.4%
	8
	11.4%
	14
	7.1%

	12.
	Specification of duty according to stipulations as “have the right”, “can”, etc.
	32
	4.1%
	12
	17.1%
	32
	16.3%

	13.
	Cumulation of duties to develop laws, to monitor their implementation and to give sanctions
	4
	0.4%
	4
	5.7%
	4
	2.0%

	14.
	Inexhaustive, ambiguous and subjective grounds of an authority's refusal to carry out certain actions
	1
	0.1%
	1
	1.4%
	1
	0.5%

	15.
	Lack/ambiguity of administrative proceedings
	50
	4.9%
	26
	37.1%
	50
	25.5%

	16.
	Lack of specific terms
	12
	1.1%
	10
	14.3%
	12
	6.1%

	17.
	Establishment of unjustified terms
	8
	0.8%
	6
	8.6%
	8
	4.1%

	18.
	Failure to identify the responsible public authority/subject the provision refers to
	6
	0.6%
	5
	7.1%
	6
	3.1%

	III.
	Manner of exercising rights and obligations
	75
	7.4%
	46
	10.8%
	75
	100%

	19.
	Promotion of interests contrary to the public interest
	9
	1%
	5
	7.1%
	9
	12%

	20.
	Infringement of interests contrary to the public interest
	20
	1.9%
	11
	15.7%
	20
	26.7%

	21.
	Excessive requirements for exercise of excessive rights/obligations
	17
	1.7%
	12
	17.1%
	17
	22.7%

	22.
	Unjustified limitation of human rights
	29
	2.8%
	18
	25.7%
	29
	38.6%


	No.
	Categories of elements

	1. What is the share of objections to this element out of the total number of objections to all elements?
Total number of objections: 1018 
       No                %
	2. How frequently does the element appear in drafts?
Total number of appearances 427
Total number of drafts: 70 
       No                %
	3. What is the share of the element within its category?
Total no of elements: 1018 
     No                 %

	IV.
	Transparency and access to information
	13
	1.3%
	8
	1.9%
	13
	100%

	23.
	Lack/insufficiency of access to information of public interest
	5
	0.5%
	4
	5.7%
	5
	38.5%

	24.
	Lack/insufficiency of transparency in functioning of public authorities
	8
	0.8%
	4
	5.7%
	8
	61.5%

	25.
	Lack/insufficiency of the access to information on the legal act
	0
	0.0%
	0
	0.0%
	0
	0.0%

	V.
	Accountability and responsibility
	25
	2.5%
	19
	4.4%
	25
	100%

	26.
	The lack of clear accountability of authorities (officials) for the violation of draft provisions  
	3
	0.3%
	3
	4.3%
	3
	12%

	27.
	The lack of clear and proportionate sanctions for the violation of draft provisions  
	9
	0.9%
	7
	10%
	9
	36%

	28.
	Mismatch between the violation and sanction
	4
	0.4%
	4
	5.7%
	4
	16%

	29.
	Confusion/duplication of types of legal liability for the same violation
	1
	0.1%
	1
	1.4%
	1
	4%

	30.
	Inexhaustive grounds for liability
	8
	0.8%
	4
	5.7%
	8
	32%

	VI.
	Control mechanisms
	17
	1.7%
	13
	3.1%
	17
	100%

	31.
	Lack/insufficiency of supervision and control mechanisms (hierarchical, internal, public)
	4
	0.4%
	4
	5.7%
	4
	23.5%

	32.
	Lack/insufficiency of mechanisms for contestation of decisions and actions of public authorities
	13
	1.3%
	9
	12.9%
	13
	76.5%

	VII.
	Linguistic expression
	269
	26.4%
	78
	18.3%
	269
	100%

	33.
	Ambiguous expression that allows abusive interpretation
	188
	18.5%
	39
	55.7%
	188
	69.8%

	34.
	Use of different terms in relation to the same phenomenon/of the same term for distinct phenomena
	49
	4.8%
	20
	28.6%
	49
	18.2%

	35.
	Introduction of new terms that are not defined in the legislation or in the draft
	32
	3.1%
	19
	27.1%
	32
	12%

	VIII.
	Other elements of corruptibility
	52
	5%
	17
	4%
	52
	100%

	TOTAL 
	1018
	100%
	427
	100%
	1018
	100%


Annex 4: Efficiency of objections related to the corruptibility
	No.
	Categories of elements

	TOTAL No. of objections accepted in passed/revoked projects 
	TOTAL No. of objections prepared in passed/revoked projects
	TOTAL objections accepted  (%)



	I.
	Interaction of the draft with other legislative and regulatory acts 
	54
	111
	48.6%

	1.
	Reference provisions
	7
	10
	70%

	2.
	Regulatory competence transmission provisions
	10
	14
	71.4%

	3.
	Concurenţa normelor de drept
	32
	61
	52.5%

	4.
	Concurrent legal provisions
	5
	22
	22.7%

	5.
	Legislative gaps
	0
	1
	0.0%

	6.
	Unfeasible provisions
	0
	1
	0.0%

	7.
	Exaggerated costs for legal provision enforcement in relation to the public benefit
	0
	2
	0.0%

	II.
	Manner of exercising public authority duties
	46
	83
	55.4%

	8.
	Enlarged duties of regulation 
	4
	9
	44.4%

	9.
	Excessive duties /duties contrary to Regulations
	4
	8
	50.0%

	10.
	Duties that admit waivers and abusive interpretations
	10
	15
	66.7%

	11.
	Parallel duties
	1
	1
	100%

	12.
	Specification of duty according to stipulations as “have the right”, “can”, etc.
	1
	4
	25%

	13.
	Cumulation of duties to develop laws, to monitor their implementation and to give sanctions
	1
	3
	33.3%

	14.
	Inexhaustive, ambiguous and subjective grounds of an authority's refusal to carry out certain actions
	1
	1
	100%

	15.
	Lack/ambiguity of administrative proceedings
	17
	31
	54.8%

	16.
	Lack of specific terms
	2
	2
	100%

	17.
	Establishment of unjustified terms
	4
	6
	66.6%

	18.
	Failure to identify the responsible public authority/subject the provision refers to
	1
	3
	33.3%

	III.
	Manner of exercising rights and obligations
	14
	19
	73.7%

	19.
	Promotion of interests contrary to the public interest
	4
	6
	66.6%

	20.
	Infringement of interests contrary to the public interest
	2
	2
	100%

	21.
	Excessive requirements for exercise of excessive rights/obligations
	8
	10
	80%

	22.
	Unjustified limitation of human rights
	0
	1
	0.0%

	IV.
	Transparency and access to information
	7
	12
	58.3%

	23.
	Lack/insufficiency of access to information of public interest
	1
	1
	100%

	24.
	Lack/insufficiency of transparency in functioning of public authorities
	5
	8
	62.5%

	25.
	Lack/insufficiency of the access to information on the legal act
	1
	3
	33.3%

	V.
	Accountability and responsibility
	8
	13
	61.5%

	26.
	The lack of clear accountability of authorities (officials) for the violation of draft provisions  
	3
	4
	75%

	27.
	The lack of clear and proportionate sanctions for the violation of draft provisions  
	2
	3
	66.6%

	28.
	Mismatch between the violation and sanction
	0
	1
	0.0%

	29.
	Confusion/duplication of types of legal liability for the same violation
	2
	2
	100%

	30.
	Inexhaustive grounds for liability
	1
	3
	33.3%

	VI.
	Control mechanisms
	7
	14
	50%

	31.
	Lack/insufficiency of supervision and control mechanisms (hierarchical, internal, public)
	4
	8
	50%

	32.
	Lack/insufficiency of mechanisms for contestation of decisions and actions of public authorities
	3
	6
	50%

	VII.
	Linguistic expression
	48
	83
	57.8%

	33.
	Ambiguous expression that allows abusive interpretation
	31
	48
	64.6%

	34.
	Use of different terms in relation to the same phenomenon/of the same term for distinct phenomena
	9
	16
	56.2%

	35.
	Introduction of new terms that are not defined in the legislation or in the draft
	8
	19
	42.1%

	VIII.
	Other elements of corruptibility
	2
	7
	28.6%

	TOTAL number of accepted objections by areas
	186
	342
	54.4%





























































































































� The survey „Perception and attitude towards the phenomenon of corruption in the Republic of Moldova”, realized in 2005 for CCECC with financial support of  Council of Europe


� Theoretical and Practical Guidelines for the performance of anti-corruption review of drafts of legislative acts and other legal acts, developed by CAPC and CCECC, page 17.


� Guide, p.18-19.


� By 30 May 2009.
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